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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States for the 

District of Columbia 

Equity #66607 

Mamie Williams Plaintiff. 

vs 

Charles B. Williams Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
tiled and proceedings had, in the above-entitled 
cause, to wit: 

1 Petition for Separate Maintenance 

Filed February 25 1938 

In the District Court of the United States for the District 

of Colmnbia 

Equity #66607 

]\Iamie WmLLVMS 74 R St, N. W. Plaintiff. 

vs. 

Charles B. Williams 74 R St, N. W. Defendant. 

The petition of ^lamie Williams respectfully represents 
to this Honorable Court as follow’s: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia and files this suit in her 
own right as the wife of the defendant. 

2. That the defendant is also a citizen of the United States 
and a resident of the District of Columbia and is sued in his 
own right. 
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.3. That the plaintiff and the defendant were lawfully 
married June 18, 1918 and lived together happily as man 
and wife until about four vears ago, when tlie defendant 
started to going around with other women. That on one 
occasion she spoke to the defendant on Vermont Ave, N. W. 
while he was out with another woman and he cursed and 
abused her and threatened to kill her. 

4. That the defendant is going with one Victoria Clutch- 
field who lives in the same house where she and the defen¬ 
dant lives. That several times this month she saw the 
Clutchfield woman in the room with her husband and when 
she spoke to tliem about it, the defendant ordered her out 
of the house and said he did not want her and did not see 
whv she did not go on about her business. 

o. That the defendant, even though he is employed 
2 at the Department of Interior at a salary of $125.00 
per month, he has refused to properly provide for 
her. That he has refused to buy her food and clothes and 
has not given her anv monev for several vears. 

6. That she is sick and under the care of Dr, Fisher and 
has been under his care for over two years and need money 
to pay for her tj’eatments. That she was advised by the 
Doctor that it was necessary for her to take needle treat¬ 
ments, but has been able to take only four in the past year 
because the defendant has refused to give her the money 
to jiay for them. That she is weak and near sighted and is 
not able to work and support herself. 

7. That the defendant has so ill treated and abused her 
in the last two years that her health has been greatly im- 
liaired. That she is afraid he will do her some bodily harm 
as he has threatened to kill her if she did not leave the 
house. That he was renting two rooms for them to live in, 
then he cut down to one so he would have more money to 
take other women out. That the defendant goes out with 
other women most every night out of the week including 
the said Victoria Clutchfield. 

8. That there are no children as a result of this marriage. 

9. That there are no collusion or connivance on the part 
of either party for the purpose of this suit. 

Wherefore the premises considered, your petitioner 
prays: 

1. That process issue to the defendant. 
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2. That the defendant be required to pay to your iieti- 
tioner a reasonable sum as support money ijending the final 
hearinji: of this ease. And upon final hearinii; that she be 
awarded permanent maintenance and support money to- 
ii:ether with Counsel fees and cost. 

3 3. That she be allowed to live separate and apart 

from the defendant. 

4. That she be j?ranted such other and further relief as 
to the Court may be just and proper. 

^FAMIE WILLIAMS 

ERXEST C DICKSON 
Atiorncy for Plaintiff 

Disthict of Columbia, .^.s: 

Mamie Williams beiiiia: first duly sworn accordin.s; to law, 
upon oath, depose and says, that she has read the fore¬ 
going; petition and knows the contents thereof; that the 
allegations therein contained of her personal knowledge are 
time and those made ujion information and belief, she be¬ 
lieves and avers to be true. 

:\iA:\riE willia^fs 

Subscribed and swoim to before me this 24th day of Feb- 
ruarv 1938. 

B RHODEN COAVARD 

(Seal) Notary Public 


4 Defendant's A^ns'icer and. Cross Bill 

Filed AFarch 21 1938 

* * • 

Now comes the defendant, Charles B. AVilliams, and in an¬ 
swer to the plaintiff’s Bill of Complaint heretofore filed in 
the above entitled cause, respectfully rejiresents to this Hon¬ 
orable (.’ourt as follows: 

1-2. The defendant admits pai’agraphs one (1) and two 
(2) of iilaintiff's Bill of Complaint; 

3. The defendant admits that he and jfiaintiff entered into 
a marital relation June 18, 1918, and that he and plaintiff 
lived together as man and wife, but denies that said mar¬ 
riage was lawful, and lie further denies that they lived to¬ 
gether happily until four years ago; to the contrary defen- 
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daiit avers tliat plaintiff has an uncontrollable temper and 
a mean and jealous disposition, that she is quarrelsome, 
vulgar, and abusive in her language, and that since to-wit, 
November 15, 1930, plaintiff has practiced toward defen¬ 
dant a systematic course of ill-treatment, calling him vile 
and profane names, and falsely charging defendant with 
having tuberculosis and a disgi-aceful social disease, all in 
the presence of other pei’sons, and in such a loud and bois¬ 
terous voice as to be heard by pei-sons not in her presence, 
causing defendant deep humiliation and shame, and to make 
of defendant an object of abject pity and derision on the 
part of persons who know him. Defendant denies all other 
allegations in paragraph three (3) of plaintiff's Bill of 
Complaint; 

4. The defendant denies all allegations in paragraph four 
(4) of plaintiff’s Bill of Complaint; 

5. The defendant admits that he is employed at the De¬ 

partment of Interior, at a salary of $125.00 per 
5 month, but denies all other allegations in paragraph 

five (5) of plaintiff's Bill of Complaint; and defen¬ 
dant says that he provided food as long as plaintiff would 
cook it, and that he amply sux)plied plaintiff with money 
and clothes as long as plaintiff performed any of the duties 
and services of a wife, and before she went out to work for 
her own support, no part of her earnings being spent for 
defendant’s benefit, or for their mutual welfare; 

6. The defendant is unable to admit or deny complain¬ 
ant’s allegations in paragraph six (6) as to her health or 
her care and treatment by a Dr. Fisher, as defendant is 
without knowledge of any such illness or treatments, never 
having been so informed either by complainant or physi¬ 
cian, but says that by reason of defendant’s employment 
at the Department of Interior, he made arrangements for 
medical care and treatments of plaintiff at Freedmens Hos¬ 
pital, where she was so treated for influenza in March of 
1935, defendant further says that he would have made such 
arrangements for medical care and treatment of plaintiff 
at any subsequent time had he been so informed and af¬ 
forded such opportunity. Defendant denies all other alle¬ 
gations in paragraph six (6) of plaintiff’s Bill of Com¬ 
plaint: 

7. The defendant denies all allegations in paragraph 
seven (7) of plaintiff’s Bill of Complaint; 
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8-9. The defendant admits paragraphs eight (8) and nine ' 
(9) of plaintiff’s Bill of Complaint. ! 

WHEREAS, having fully answered the plaintiff’s Bill | 

of Complaint for Separate Maintenance, the defendant ! 

prays that the same be dismissed, and that paragraphs 1, j 
2, 8, and 4, of plaintiff’s prayers be denied by this Honor¬ 
able Court. j 

Defendant’s Cross Bill j 

Coming now to the defendant’s Cross Bill of Complaint ' 
for a decree of Annulment, declaring said marriage ! 

6 to be null and void ab initio, on the grounds that the ! 

plaintiff (cross defendant herein) was incompetent | 
to enter into a lawful marriage on the 18th day of June, ! 
1918, and that such relationship was induced by fraud per- ; 
petrated against defendant (cross plaintiff herein), the de- | 
fendant (cross plaintiff herein) respectfully represents to I 
this Honorable Court as follows: j 

1. The plaintiff (cross defendant herein) was married | 
to one Emmett Mitchell, in the City of Ale.vandria, State of | 
Virginia, on the 20th day of November, A. D. 1907, which j 
marriage had not been dissolved either by death or divorce 

at the time cross defendant herein entered into marital re¬ 
lations with cross plaintiff on the 18th day of June, 1918. | 

2. For a second count in defendant’s Cross Bill of Com- | 
plaint, defendant (cross plaintiff herein) says he was in- I 
duced to enter into marriage relations with plaintiff (cross 
defendant herein) by reason of false and fraudulent rep- | 
resentations of cross defendant concerning herself as a ! 
single woman, being neither widowed nor divorced; that ! 
fui’ther fraud was perpetrated against cross plaintiff by ! 
cross defendant in the false statement concerning her age, ! 
being at that time several years older than cross plaintiff. ! 

.3. That defendant (and cross plaintiff herein) has neither i 
waived, forgiven, nor condoned the ill-treatment and fraud- I 
ulent conduct of plaintiff (and cross defendant herein). ! 

Wherefore the Premises Considered, the Defendant | 
Prays: ! 

1. That the plaintiff’s Bill of Complaint be dismissed and j 
the relief therein prayed for by the plaintiff be denied; 

2. That the defendant (cross plaintiff herein) be awarded i 
a decree of annulment, declaring said marriage to be null j 
and void ad initio. 
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7 3. And for such other and further relief as to this 

Honorable Court may seem just and proper. 

CHARLES B WILLIAMS 
Defendant {and Cross Plaintiff herein) 

EMORY B. SMITH 

Attorney for Defendant {and Cross Plft.) 

District of Columbia^ ss : 

Charles B. Williams, being first duly sworn according to 
law, upon oath, depose and says, that he has read the fore¬ 
going Answer and Cross Bill and knows the contents 
thereof; that the allegations therein contained of his per¬ 
sonal knowledge are true and those made upon information 
and belief, he believes to be true. 

CHARLES B WILLIAMS 

Affiant 

Subscribed and sworn to before me this 21st day of 
^larch, A. D. 1938. 

WILKIE COLLINS 

(Seal) Notary Public 


8 Answer to Cross Bill 

Filed March 26 1938 

• • • 

Now come the plaintiff, Mamie Williams, and for answer 
to the Cross Bill of complaint filed herein says that: 

1. Cross defendant for answer to paragraph one of cross 
bill admits so much of same as alleges that she entered into 
alleged marriage on the 20th day of Nov. 1907 with one 
Emmett ^Mitchell, but she denies that said marriage had not 
been dissolved eitlier by death or divorce, at the time the 
cross plaintiff and cross defendant were married, .June 18, 
1918. 

2. Cross defendant denies specifically each and every al¬ 
legation contained in paragraph two of said cross bill. 

3. Cross defendant denies each and everv allegation con- 
tained in paragraph three of said cross bill, in so far as 
she has personal knowledge thereof, further answering 
said paragraph cross defendant saj’s her former marriage 
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and correct age were no secret to the cross plaintiff and 
that tliis cross bill was filed for the sole purpose of delaying 
the payment of the support money ordered by this Honor¬ 
able Court, which the cross plaintiff has failed to pay. 

Wherefore she prays that same be dismissed with cost. 


MAMIE AVILLIAMS 


EENEST C. DICKSON 
Attorney for Cross Defendant 


Cross Defendant 


District of Columbia, ss : 

^Mamie AVilliams being first duly sworn depose and says, 
that she has read the foi*egoing answer by her subscribed 
and states that the same is true to the best of her knowledge 
and belief. 

MAMIE WILLIAMS 

9 Subscribed and sworn to before me this 24th day 

of March 1938. 

B RHODEN COWARD 

(Seal) Notary Public 


10 Findings of Fact and Conclusions of Law 

Filed August 14 1940 
* * * 

This cause first came on to be heard at the January Term 
of the Court, and after several subsequent hearings, on July 
3, 1940, the Court makes the following finding of fact and 
conclusions of law, as pertinent to this appeal. 

Findings of Fact. 

I. 

Mamie Williams, the plaintiff herein, married Emmitt 
]\ritchell in Alexandria, Virginia, November 20, 1907, after 
living together as husband and wife for a few months plain¬ 
tiff and said Emmitt Mitchell permanently separated, that 
plaintiff has neither seen nor heard of said Emmitt Mitchell 
since the date of said separation, except that she saw him 
once in the District of Columbia, and upon an occasion in 
1914, when plaintiff returned to Alexandria from New 
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York, where she had gone following said separation, she was 
informed by a woman in mourning, claiming to he the 
widow of said Emmitt Mitchell by an alleged marriage in 
the District of Columbia subsequent to said separation, that 
the said Emmitt IMitehell had been blown up in an accident 
in Baltimore. Plaintiff never made search or inquiry any¬ 
where for her missing spouse since their said separation, a 
report of the Baltimore Health Department offered in evi¬ 
dence by the defendant failed to confirm the death of any 
person by the naTue of Emmitt Mitchell for the period Jan¬ 
uary 1, 1907 to April 16, 1938. 

n. 

Plaintilf and defendant entered into a marriage cere¬ 
mony in Philadelphia, Pennsylvania, June 18, 1918, plain¬ 
tiff stating upon her sworn application for a marriage li¬ 
cense that she had never been married before, a pho- 
11 tostatic copy of said application and marriage license 
being offered in evidence by defendant, the plaintiff 
testified that the fact of her former marriage was known to 
the defendant, and that the defendant gave the information 
to the marriage license clerk, which defendant denied, stat¬ 
ing that his first knowledge of said prior marriage was 
obtained after he and plaintiff were separated, and that he 
has not cohabited with the plaintiff as husband and wife 
since he acquired such knowledge, that there was no mere¬ 
tricious intent on the part of either party in entering upon 
said marriage and that they subsequently cohabited as hus¬ 
band and wife in the District of Columbia for a period of 
more than nineteen vears and that there was never anv ex- 
press agreement on the part of either plaintiff or defendant 
to establish a common-law marriage. 

Coil elusions of Law. 

L 

* * * 

The plaintiff had every right in the circumstances, to as¬ 
sume that her former husband, from whom she had not 
heard in more than ten years, was not living at the time of 
her marriage to defendant. There is certainly no basis for 
any presumption that Emmitt Mitchell continued alive dur- 
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ing tlie whole period in which the parties hereto lived to- ; 
gether as husband and wife. | 

ii. ^ I 

In these circumstances, even if the ceremonial marriage i 
of the parties herein should be void because of a living | 
spouse of one of the parties at that time . .. the application | 
of the principles which justify a common-law marriage, | 
which is recognized in this jurisdiction, would compel the | 
conclusion that the parties did become husband and wife | 
upon the death of such former spouse during the time the ! 

parties hereto were living in this jurisdiction as hus- I 
12 band and wife. It is certainly not to be presumed j 
that the former husband, not heard from in thirty I 
years, continued to be an impediment to such union, and, j 
if an impediment to a lawful union be removed, and that | 
union continues, the salutary principles announced by our ! 
Court of Appeals in Thomas vs. Murphy, No. 7256, decided | 
October 9,1939, should apply ... if Tendler vs. Tendler, 56 i 
App. D. C. 296, indicates the contrary, that case has been | 
in that respect, by the case of Thomas vs. Murphy, supra, ' 
substantiallv modified sub silentio. ! 

^ i 

Ill. i 

The equities are not with the defendant and cross com-1 
plainant; hence the cross-bill must be dismissed. The ! 
plaintiff is entitled to an allowance for separate mainte-1 
nance. i 

The foregoing finding of fact contains in substance all of j 
the testimony taken at the hearing bearing upon the excep-! 
tions herein reserved on behalf of the defendant. i 

And Whereupon, as the said exceptions were duly noted j 
and allowed, as aforesaid, and duly entered upon the min- j 
utes of the Court, and because the matters and things here-1 
inbefore recited are not matters of record, in order to make! 

' j 

the same a part of the record herein, which is hereby or- i 
dered, so that the defendant may have his case reviewed on i 
appeal, defendant by his attorney, moves the Court to signj 
and seal this finding of fact and conclusions of law in lieu| 
of a Bill of Exceptions, which motion is granted by the; 
Court and thereupon the defendant enters this as and in lieu! 
of his Bill of Exceptions, and requests the Court to sign and| 
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seal the same which is accordingly done now for 

13 him this 14th day of A. D. 1940. 

JAS. W. MORRIS 

Justice. 

Approved by: 

ERNEST C. DICKSON 

Attorney for Plaintiff 
EMORY B. SMITH 

Attorney for Defendant. 

Decree for Separate Maintenance to the Plaintiff and 
Dismissing Cross Bill of Defendant 

Filed July 3 1940 

• # • 

This cause came on to be heard at this term of Court upon 
the pleading and evidence, and it is, thereupon, by the 
Court, this 3rd day of July, 1940: 

Adjudged, Ordered and Decreed as follows; 

1. That the evidence establishes that the plaintiff, Mamie 
Williams and the defendant, Charles B. Williams, are both 
bona fide residents of the District of Columbia, for the pur¬ 
pose of this suit. 

2. That the parties entered into a ceremonial marriage 
in Philadelphia, State of Pennsylvania, June 18, 1918, and 
lived in the District of Columbia as husband and wife from 
said date, the said Mamie Williams having been previously 
married in Alexandria, State of Virginia, November 19, 
1907, to Emmitt Mitchell, from whom plaintiff was sepa¬ 
rated a few months after said marriage, and that plaintiff 
has neither seen nor heard from nor of said Emmitt Mit¬ 
chell since said separation, except in 1914, when plaintiff 
heard that her said former husband had died in Baltimore, 
State of Maryland. 

3. That the plaintiff has sustained the allegations of con¬ 
structive desertion as set forth in her bill of complaint thus 
entitling her to separate maintenance and support from the 

defendant. 

14 4. That the defendant, as cross plaintiff, has not 
sustained the allegations of his cross bill for annul¬ 
ment as alleged. 
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5. That the said defendant pay to the plaintiff the sum of 
$25.00 per month, in two equal instalments of $12.50, on the 
3rd and 18th of each month after date, for her support and 
maintenance. 

6. That the cross bill of the defendant, Charles B. Wil¬ 
liams, be and the same is hereby dismissed. 

And It Is Further Ordered, that the defendant, Charles 
B. Williams, reimburse plaintiff for payment to Ernest C. 
Dickson, a member of this bar, as attorney for the plaintiff, 
the sum. of $125.00, for professional services rendered in 
this cause, payable at the rate of $10.00 per month, in two 
instalments of $5.00, on the 3rd and 18th of each month 
after date, and the costs of this suit. 

JAS. W. MOEBIS 

Justice. 

Approved as to form: 

EMOEY B. SMITH 
Attorney for Defaidant. 


15 Notice of Appeal 

Filed July 19 1940 

«- • * 

Notice is hereby given this 18th day of July, 1940, that 
the defendant, Charles B. Williams, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 3rd 
day of July, 1940, in favor of the plaintiff, Mamie Wil¬ 
liams, against said defendant, Charles B. Williams. 

EMOEY B SMITH 
Attorney for Defendant 


Memorandum 


July 19-1940. 

Bond on Appeal for $250.00—filed. 
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16 Assignment of Errors 

Filed August 14 1940 
• * ♦ 

The Court erred: 

1. In finding that plaintiff was entitled to allowance for 
separate maintenance, and in entering a final decree grant¬ 
ing said separate maintenance. 

2. In finding that defendant and cross-complainant was 
not entitled to a decree annulling his marriage to plaintiff. 

EMORY B. SMITH 
Attorney for Defendant. 


Designation of Record 

Filed August 14 1940 

* * * 

The Clerk will please prepare a designation of record 
on the ajjpeal in the above entitled cause and include therein 
the following: 

1. Petition for Separate Maintenance. 

2. Answer and Cross-complaint. 

3. Answer to Cross-complaint. 

4. Findings of Fact and Conclusions of Law, dated and 
filed August 14, 1940. 

5. Final Decree filed July 3, 1940. 

6. Notation of Appeal. 

7. iMemorandum of Appeal Bond. 

17 8. This Designation of Record. 

EMORY B. SMITH 
Attorney for Defendant. 

Service of copy acknowledged and approved as conclu¬ 
sive and sufficient for purposes of this appeal this 14th day 
of August, 1940. 

ERNEST C. DICKSON 
Attorney for Plaintiff. 
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18 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 17, both inclusive, 
to bo a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, and in accordance with Rule 75 (g) 
of the Federal Rules of Civil Procedure for the District 
Courts of the United States, in cause No. 66607 in Equity, 
wherein Mamie Williams is Plaintiff and Charles B. Wil¬ 
liams is Defendant, as the same remains upon the files and 
of record in said Court. 

In Testimony Mliereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 16th day of August, 1940. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7752 Williams, Appellant, vs. 
Williams. United States Court of Appeals for the District 
of Columbia Filed Aug 26 1940 Joseph W. Stewart, Clerk. 
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In the 


Mntteb States Court of Appeals for the 
Bfstnrt of Columbfa 


October Term 1940. 


No. 7752. 


Charles B. Whjliams, 

Appellant, 

vs. 

Mamie Williams, 

Appellee. 


BRIEF FOR APPELLANT. 


Statement of Jurisdiction. 

The lower court had jurisdiction since the matters 
alleged as constructive desertion in plaintiff’s Complaint 
for Separate Maintenance occurred in the District of 
Columbia, and that both parties were residents of the 
District of Columbia for more than two years prior to 
the filing of this suit. This case is here on appeal and 
this Court has jurisdiction by virtue of Chapter 2, 
Section 26, Title 18, of the Code of Laws for the 
District of Columbia. 
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Statement of the Case. 

This is an appeal from a final decree rendered in 
appellee’s favor (plaintiff below), granting plaintiff’s 
complaint for separate maintenance and dismissing de¬ 
fendant’s cross complaint (appellant) and denying de¬ 
fendant’s prayer that the marriage of plaintiff and de¬ 
fendant be declared null and void. For convenience, the 
parties wdll be herein referred to as plaintiff and de¬ 
fendant. 

The issue submitted to the trial court was whether 
defendant was entitled to a decree of annulment, based 
upon the facts as found by the trial court (R. 7-8). The 
trial court held that defendant was not entitled to 
said decree, and granted plaintiff’s prayer for separate 
maintenance. An appeal was taken from this ruling 
(K 11). It is appellant’s position that these are not 
sufficient as a matter of la\v to justify the action of 
the trial court, and that the conclusions of law drawn 
by the court below (R. 8-9), are at variance with the 
decisions of this Honorable Court and of the courts of 
the State of Pennsylvania. 

Briefly stated, the facts show that the plaintiff mar¬ 
ried one Emmitt Mitchell, November 20, 1907, at Alex¬ 
andria, Virginia. A few months after said marriage 
the parties separated permanently. After said separa¬ 
tion plaintiff saw said Emmitt Mitchell once in the District 
of Columbia. Plaintiff moved to New York. On a visit 
to Alexandria in 1914, plaintiff testified that she was in¬ 
formed by a woman in mourning, claiming to be the 
widow of said Emmitt Mitchell by an alleged marriage 
in the District of Columbia subsequent to said separa¬ 
tion, that Emmitt Mitchell had been blown up in an ac¬ 
cident in Baltimore. A report of the Baltimore Health 
Department introduced into evidence failed to confirm 
the death of any person by the name of Emmitt Mitchell 
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for the period January 1, 1907 to April 16, 1938. Plain¬ 
tiff never made search or inquiry anywhere for her 
missing spouse since their said separation (R. 8). 

Plaintiff and defendant entered into a marriage 
ceremony in Philadelphia, Pennsylvania, June 18, 1918, 
plaintiff stating upon her sworn application for a mar¬ 
riage license that she had never been married before, 
a photostatic copy of said application and marriage 
license being offered in evidence by defendant, the 
plaintiff testified that the fact of her former marriage 
was known to the defendant, and that the defendant 
gave the information to the marriage clerk, which de¬ 
fendant denied, stating that his first knowledge of said 
prior marriage was obtained after he and plaintiff were 
separated, and that he has not cohabited with the plain¬ 
tiff as husband and wife since he acquired such knowl¬ 
edge, that there was no meretricious intent on the part 
of either party in entering upon said marriage and 
that they subsequently cohabited as husband and wife 
in the District of Columbia for a period of more than 
nineteen years and that there was never any express 
agreement on the part of either plaintiff or defendant 
to establish a common-law marriage (R. 8). 

From these facts the court below drew the following 
conclusions of law: (a) That plaintiff had every right in 
the circumstances to assume that her former husband, 
from whom she had not heard in more than ten years 
was not living at the time of her marriage to de¬ 
fendant; (b) That there is no basis for any presumption 
that Emmitt Mitchell continued alive during the period 
in which the parties hereto lived together as husband 
and wife; (c) That even if the ceremonial marriage 
of the parties should be void because of a living spouse 
of one of the parties at that time, their living together 
as husband and wife in the District of Columbia re¬ 
sulted in a common-law marriage (R. 8-9). 
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Statutes Involved, 

P.urdon^s Pennsylvania Statutes Annotated, Title 23, 
Section 12. 

Annulment of Bigamous Marriages. In all cases 
where a supposed or alleged marriage shall have 
been contracted, which is absolutely void by rea¬ 
son of one of the parties thereto having a spouse 
living at the time of the supposed or alleged 
marriage, may, upon the application of either 
party, be declared null and void. 

Section 10. The fact that a marriage was void 
because of pre-existing marriage may be shown 
in defense of proceeding for support without 
bringing formal proceeding under Act of 1859. 

Where it is shown that marriage of the parties 
was bigamous and that the alleged wife had a 
former husband living when she married de¬ 
fendant, decree ordering him to contribute to 
her support will be vacated and set aside. 

Purdon’s Pennsylvania Statutes Annotated, Title 

48, Section 2. 

Notes of Decisions, p. 7, Ctg. Moore v. McClel¬ 
land, 1 C. C. 555 (1886) “It is necessary for both 
parties to appear before the clerk of the orphans’ 
court and make ans^wer to the interrogatories re¬ 
quired by sec. 3, of the Act of 1885, June 23 P. L. 
146.” 

Notes of Decisions, sec. 5, p. 10, ctg. OJilweiler 
V. OJdireiler, 72 Pa. Super. Ct. 518 (1919) “The 
record, in the technical sense, is conclusive proof 
of the fact of the issuance of the license, and is 
evidence that the parties appeared and made an- 
svrer as therein set forth, but it is not conclusive 
proof that the answers as made were exactly cor¬ 
rect.” 
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STATEMENT OF POINTS. 

1. The law determining the validity of a marriage is the 
law of state in which the marriage was solemnized. 

2. In the State of Pennsylvania a bigamous marriage is 
void, and may be so declared upon application of either 
party. 

3. In Pennsylvania the presumption of death from seven 
years absence does not arise where there is a reasonable 
explanation for the absence other than death, and where 
the evidence fails to show a reasonably sufl5cient inquiry 
concerning the absence of the supposed decedent. 

4. A void ceremonial marriage in Pennsylvania can not 
result in a common-law marriage by mere cohabitation 
and living together as husband and wife in the District of 
Columbia. 


Summary of Ailment. 

The ceremonial marriage having been solemnized in 
Pennsylvania the law of that state governs as to the 
validity of said marriage. The presumption of death of 
plaintiff’s husband by a prior marriage does not arise 
under the Pennsylvania law unless the absence of the 
former spouse for seven years is unexplained and the 
evidence shows that the plaintiff made reasonable in¬ 
quiry concerning the whereabouts of the supposed de¬ 
cedent. 

There is a reasonable explanation for the continued ab¬ 
sence of plaintiff’s husband, Emmitt Mitchell, in that 
there was a permanent separation, following -which plain¬ 
tiff once saw her missing spouse in the District of 
Columbia, nothing was said or done to effect a reconcilia¬ 
tion, plaintiff later moved to New York, and upon a -visit 
to Alexandria in 1914, plaintiff learned of Emmitt Mit- 
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chelPs bigamous marriage to another woman in the Dis¬ 
trict of Columbia. Such a circumstance provides ample 
reason for Emmitt Mitchell’s absenting himself from 
the plaintiff, other than death. 

According to the lower court’s finding of fact, plaintiff 
never made any inquiry or search anywhere for her miss¬ 
ing spouse. A legal presumption of Emmitt Mitchell’s 
death, under the Pennsylvania law, has never arisen, and 
thus the impediment to the ceremonial marriage of the 
parties herein at Philadelphia, and to a subsequent com¬ 
mon-law marriage in the District of Columbia has never 
been removed. 

The ceremonial marriage being void, mere cohabitation 
without any express agreement, according to the Pennsyl¬ 
vania law, could not constitute a lawful common-law mar¬ 
riage. A void ceremonial marriage cannot be made the 
basis upon which to establish a valid common-law mar¬ 
riage in the District of Columbia. 


ARGUMENT. 


I. 


The law determining the validity of a marriage is 
the law of the state in which the marriage was solem¬ 
nized. 


Laughran v. Laughran, 292 U. S. 216. 

Travers v. ReinJmrdt, 205 U. S. 423. 

Rhodes v. Rhodes, 96 F. (2d) 715, 68 App. D. C. 
313. 

“The law giving the right to a decree of nul¬ 
lity is the law which determined the validity of 
the marriage with respect to the matter on ac¬ 
count of which the marriage is alleged to be null.” 

The Restatement, Conflict of Laws (1934), Section 
136. 
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n. 

In Pennsylvania a bigamous marriage is void, and may 
be so declared upon application of either party. 

Purdon’s Pennsylvania Statutes Annotated, Title 
23, Section 10 (b) {supra). 


III. 

In Pennsylvania the presumption of death from 
seven years’ absence does not arise where there is a 
reasonable explanation for the absence other than 
death, and where the evidence fails to show a reason¬ 
ably sufficient inquiry concerning the absence of the 
supposed decedent. 

In Grunda v. First Lithunian Building Association 
(1937), 194 A. 747, 128 Pa. Super. 604, the plaintiff tes- 
tilied that when he came home his wife had gone and 
had taken with her all of her clothes. Although he made 
some incjuiry among his local acquaintances, the record 
failed to show that he consulted the local police, or made 
any inquiry through the Lithunian consulate, or sent any 
letter to the place in Lithunia from which he and his wife 
had come, or made any attempt to locate her following 
her going away. From these facts the court held that 
the separation was permanent and was intended to be 
so, and thus constituted a reasonable explanation for the 
absence of plaintiff’s wife other than death, and that 
the evidence failed to disclose a reasonably sufficient 
search for the supposed decedent, and that by reason of 
these facts tlie presumption of death did not arise. Cit¬ 
ing: Volmer v. John Hancock Life Insurance Co., 101 Pa. 
Super. 117; Groner v. Knights of Maccabees, 26o Pa. 129, 
lOS A. 437; Wolfs Estate (Pa), 12 W. C. N. 532. See 
also: Vales Pennsylvania Digest Vol. VTT, p. 10863. 
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Pennsylvania decisions on this point are in accord 
with the decision of this Court in Posey v. Hanson, 10 
App. D. C. 496, in w’hich it was held: 

“Where a person has left his home or place of 
residence and has neither been heard of nor from, 
for a period of seven years he may be presumed 
to be dead; but to raise this presumption there 
must be some proof of inquiry of the persons and 
at the places where news of him, if living, would 
most likely be had.” 

In the instant case, according to the lower court ^s find¬ 
ings of fact (R. 8), the plaintiff 7iever made search or 
inquiry anywhere for her missing spouse since their sepa¬ 
ration. The alleged hearsay information of Emmitt 
Mitchell’s death in Baltimore was not relied upon in 
plaintiff’s sworn application for a marriage license at 
Philadelphia, when she stated that she had never been 
married before, and is repudiated by the report of the 
Baltimore Health Department (R. 8). 

A permanent separation in the Grunda case {supra), 
was regarded as a reasonable explanation for the absence 
of plaintiff’s wife. The findings of fact in the case at 
bar (R. 7), show that the parties herein separated perma¬ 
nently, and their subsequent conduct reveals an intent to 
effect a permanent separation, there was no effort at 
reconciliation when plaintiff saw Emmitt Mitchell in 
Washington, plaintiff moved to New York and remained 
until 1914, when on a visit to Alexandria, she learned of 
Emmitt Mitchell’s bigamous marriage to another woman 
subsequent to said separation. Certainly such circum¬ 
stance constitutes a reasonable explanation for Emmitt 
Mitchell’s absence from the plaintiff. 

It is respectfully submitted that since plaintiff has 
never made search or inquiry anywhere for her missing 
spouse since their said separation, and since there is a 
reasonable explanation for his absence other than death. 
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I 

I 

I 

I 
I 

I 

i 

I 

i 

I 

I 
I 

under the Pennsylvania law, the presumption of death | 
lias never arisen, and in consequence the impediment to a | 
valid ceremonial marriage of the parties herein at Phila- I 
delphia, June 18, 1918, or to a subsequent common-law 
marriage in the District of Columbia has never been re- : 

moved. | 

• 

i 

i 

IV. I 

I 

i 

A void ceremonial marriage in Pennsylvania can not ! 
result in a common-law marriage by mere cohabitation ! 
and living together as husband and wife in the District | 
of Columbia. | 

j 

While common-law marriages are recognized in Penn- | 
sylvania, they do not result merely from cohabitation and j 
living together as husband and wife. In Balantine v. | 
Teineinan Coal S Cooke Co., 131 Pa. Super. 344, it was | 
held: I 

“Cohabitation and reputation are not ‘marriage’ i 

and are but circumstances from which marriage I 
may be presumed; the presumption is rebuttable i 
and wholly disappears in the face of proof that no j 
marriage in fact has taken place.” | 

In the State of Pennsylvania, marriage is regarded as I 
a civil contract, whether ceremonial or common-law, and I 

^ j 

must be expressed in contractural terms. According to 
Vales Pennsvdvania Digest, Vol. XIV, p. 4486: I 

“To create a common-law marriage by express | 
contract, the language must be clearly of a contrac- | 
tural character, oral or written.” i 

I 

See also: Comly^s Estate, 185 Pa. 208; Richard v. j 

Brahm, 73 Pa. 140; Commonwealth v. Stump, 53 Pa. j 

132; Hines Estate, 10 Pa. Super. 124. | 

In tlie case at bar the lower court’s findings of fact (H. j 

8), there was never any express agreement on the part | 

! 

j 

i 
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of the parties herein to establish a common-law marriage. 
Under the law of Pennsylvania, the mere cohabiting of 
the parties without an express agreement to establish a 
common-law marriage could not establish such a mar¬ 
riage in the District of Columbia. 

The established rule of law in the State of Pennsyl¬ 
vania is of the same effect as the Massachusetts statute 
in the case of Rhodes v. Rhodes (supra)^ in which this 
Court held that the marriage of appellant and appellee 
is void in Massachusetts and consequently is void in the 
District of Columbia. The length of time in which the 
parties cohabited as husband and wife is immaterial. It 
is a remarkable coincidence that the parties in the Rhodes 
case and in the case at bar cohabited for about the same 
length of time, namely, nineteen years. In that case, 
however, the impediment was removed by the mere pass¬ 
ing of time and the parties continued to live together for 
more than eighteen years thereafter, yet, this Court held 
that marriage void in Massachusetts where it was cele¬ 
brated, was, therefore, void in the District of Columbia. 

The decision of this Court in the Rhodes case, is in di¬ 
rect accord with the ruling in Friedenwald v. Frieden- 
vmld, 16 F. (2d) 509, 57 App. D. C. 13, where the parties 
were illegally divorced in Colorado and subsequently mar¬ 
ried in St. Louis, and lived together and cohabited as hus¬ 
band and wife until legal divorces were obtained from 
their former spouses. The Court held: 

‘‘It was claimed by the plaintiff that, even if the 
ceremonial marriage at St. Louis should be held 
invalid, nevertheless, the parties, having lived to¬ 
gether as husband and wife, and having held them¬ 
selves out to the public as such, and having con¬ 
tinued this relationship after the impediments to a 
lawful marriage between them, had been removed 
bv reason of the divorces obtained bv their re- 
spective spouses, they should be held as having 
contracted a valid common-law marriage. This 
claim was rightly overruled by the lower court. 
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The relations of the parties were attributed by 
them only to the invalid divorces and the invalid 
marriage aforesaid, and these can not be made in 
any way to serve as the basis of a lawful matri¬ 
monial status between them.'' (Italics supplied.) 

See also: Tindler v. Tindler, 12 F. (2d) 831, 56 
App. D. a 296. 

The lower court relied on Thomas v. Murphy, No. 7256, 
decided October 9, 1939, as authority for concluding that 
even though the ceremonial marriage of the parties here¬ 
in should be void, because of a living spouse at that time, 
their living together in the District of Columbia con¬ 
stituted a valid common-law marriage. It is respectfully 
submitted that the case is not in point. Thomas v. Mur¬ 
phy, does not involve a conflict of laws, there "was no 
ceremonial marriage, the parties definitely and expressly 
agreed to establish a common-law marriage, the impedi¬ 
ment to a valid common-law’ marriage was definitely re¬ 
moved by divorce, subsequent to the removal of the im¬ 
pediment, the parties continued to live together, and 
held themselves out as husband and wife, and acknowl¬ 
edged Harriet as their child, and renewed their agree¬ 
ment to establish a valid common-law marriage, the crux 
of the case being to legitimate issue. All of these facts 
are at variance with the findings of fact in the instant 
case. 

CONCLUSION. 

As the action of the trial court in granting plaintiff a 
decree of separate maintenance and finding defendant not 
entitled to a decree annulling his marriage to plaintiff 
was clearly erroneous, it is respectfully submitted that 
the decree of the trial court should be reversed and it 
be directed to enter a decree of annulment in this cause. 

EMORY B. SMITH, 
Attorney for Appellant, 
1707 Second Street N. W., 
Washington, D. C. 
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BBIEF IN BEHALF OF APPELLEE 
Statement of the Case 

This is a suit filed by tlie plaintiff, a])pcllcc in error, 
for separate niaintenanee a.irainst tlie defendant, appel¬ 
lant in error, upon tlie .^'rounds of constructive desertion 
and a cross bill by defendant for annulment on the grounds 
of a previous nmrriage between the aiiiiellee and one 
Kimnett Mitchell, Xoveinber 20, 1907, eleven years prior 
to tlie marriage of parties at bar, in I^hiladelphia, Pa., 
June IS, 1918, which the appellant claimed was an im¬ 
pediment to their marriage. The cause came on for 
hearing at the A];ril t(‘rm of court on petition and an- 
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swer and on the cross bill and answer, and after sev¬ 
eral days of testimony "iven in open court, arij^ument 
of counsel for the respective parties and briefs sub¬ 
mitted, the case was taken under advisement by the Trial 
Court, and after several weeks consideration, rendered 
his opinion (R. 7) granting the prayers of the plaintiff 
for separate maintenance and awardin.j^ her $25 per 
month alimony on the jjrounds of constructive desertion, 
and dismissing the defendant’s cross bill for annulment 
on the grounds of a bigamist marriage. From the de¬ 
cree the defendant appealed. 

Slatenient of Facts 

The facts briefly stated are as follows: The plaintiff 
on November 20, 1007, married one Fmmett Mitchell, in 
Alexandria, Va. A few months after said marriage, 
Emmett ^Mitchell began to leave home in his dress 
clothes in the evening and remain out all night. Upon 
investigation the plaintiff learned that lie was staying 
with a woman and two children, who claimed to be his 
wife and children. When tlie plaintiff confronted him 
with these facts he left her and has not lived with her 
since. A couple of years after he left the ydaintiff met 
him on the street in AVasliington, T). C., with a woman 
whom he introduced as his wife. The plaintiff has not 
seen him since. In 1014, the plaintiff, while in Alexandria, 
Va., was informed by the woman claiming to be his wife, 
who was dressed in mourning, that Emmett Mitchell was 
killed in an accident in Baltimore, Md. The plaintilT 
believing that Mitchell,^ not having been seen or heard 
of or from him for over seven years, met and married 
the defendant, appellee in error, June IS, 1018, in Phila¬ 
delphia, Pa. 

The plaintiff testified tliat she, before her marriage 
to defendant, told him of her previous marriage and the 
facts surrounding it, and was advised by him that since 
Mitchell was already married when she marrie<l him, an<l 



liad since died, the marria^;e was no good and there was 
no reason to mention it in tlie Pliiladelphia application. 
That the defendant gave the clerk all of the answers in 
tlie application. After tlieir marriage, the plaintilT and 
defendant came to the District of Columbia to live, where 
they coliahited as man and wife from tlie date of mar¬ 
riage, June IS, 1918, until April IG, 193S, when defend¬ 
ant deserted her constructively. 

Argument 

\ 

i 

The Court found that the defendant was guiltv of ! 
constructive desertion and awai’ded plaintiff .$25 ali- i 
mony. The Court adjourned seven times to allow | 
the defendant an opportunity of producing ^litchell or i 
proving that Emmett was still alive or that ho was alive I 
on June 18, 1918, when the marriage took place in Phila- j 
delphia, Pa. But defendant was not able to prove that j 
he was alive when they were married. I 

It is a well settled principle of law that, where one | 
asserts and relies upon a bigamous marriage, he must not | 
only prove a. prior marriage, but he must also prove that j 
the alleged spouse was still alive or was alive at the I 
time the marriage in question was entered into. ; 

Alexander rs. Alexander, .3G App. 1). C. 78. i 

The burden of proof in general must be made out by | 
the p(M‘son who assi'rts it {Ilrav'n rs. Rirl'ett, G 1). (k ^ 

2ri;!). I 

And it is iK)t enough to ju-ove a prior man-iage, since | 
tlu're is no duty or obligation upon the ])arty charged to I 
])r()ve plaintiff's case. ! 

A wife who has been deserted by her husband for | 
more than seven vears and unheard of during this time I 
may remarry {Rhea rs. RJierisn, 2G U. S. 105). The plain- | 
tiff in the case b('fore the Court was deserted by her al- j 
leg(‘(l fornuM- husba.nd and had not !ieai‘<l from 1dm for i 
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over seven years at the time of her marriage to the de¬ 
fendant, except tlie fact that she was told that he was 
killed in an accident in Baltimore, Md. (R. 8). This was 
sufficient to justify her belief tliat he was dead when 
slie married tlie defendant. 

Persons whose alleged marriage is invalid for failure 
to comply witli state statutes will be held to be husband 
and wife in New Jersey where they took up residence 
and lived as man and wife, and held themselves out as 

such for a number of vears. 

* 

Travers vs. Ruehardt, 205 U. S. 423, 25 App. D. C. 

567. 

Where husband, with knowledge of wife\s previous 
marriage and absence of former husband, enter into 
marriage and lived in good faith with her foi* 20 years 
in the District of Columbia before attempting to annul 
their marriage is estopped. 

Alexander vs. Alexander, 36 App. D. C. 78; 

Goodloe vs. Goodloe, decided. 

The appellant relies upon the Pennsylvania Statutes, 
Title 23, Secs. 10, 12, which prohibits a marriage between 
two persons, one of which has a living s]>ouse (P. 5). 
But where husband fails to show former spouse was 
living at the time of the marriage. The statutes cannot 
apply since marriage is presumed to be valid unless 
proven otherwise. 

Where marriage is entered into in good faith by two 
persons who. at the time, believes that they had a right 
to marry and it develops that one of pai-ties did not 
have a legal rigid to do so, if they continue to live 
together and hold themselves out as man and wife after 
the legal impediment is removed their conduct con¬ 
stitutes a common-law marriage in the District of Colum¬ 
bia as no former ceremony is needed to give validity to 
a common-law marriage here. 

TJarje vs. IMnnch. 60 App. D. C. 218. 
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And in Border vs. Kennedy, 7 !Mack. (18 D. C.) 268, 
this Court held tliat where sjjouse who deserts wife and 
is absent for seven years and lias not been lieard of 
during that time, he is presumed to be legally dead. 

Hamilton vs. Rathhone, 9 App. D. C. 48; 

Posey vs. Henson, 10 App. D. C. 496; 

Thomas vs. Murphy, $7256, decided Oct. 9, 1939, 
by this Court; 

Tender vs. Tender, 36 App. D. C. 296. 

Even though the law of the state may govern the 
status of the ceremony of the marriage where it is 
celebrated, but the law of domicile governs a common- 
law marriage where the parties go through an invalid 
marriage one place and soon after take up residence as 
man and wife in the District of Columbia and live here 
for twenty years. 

This Court, in the case of Goodloe vs. Goodloe, held 
that it will consider the intent of the parties at the time 
of the marriage and the subse(|uent conduct after the 
marriage instead of waiting until one of the parties 
becomes dissatisfied with the marriage after many years 
together. 

That the Coui-t will not disturb a marriage of long 
.standing for reasons known to the party at the time 
of the marriage. 

Goodloe vs. Goodloe.;^ 

The evidence shows that the defendant at the time of 
inarriage knew that plaintiff had been marri(‘d l)efore 
and was not divorced, hut relied upon the fact that she 
believed that her former husband was dead at the time 
they were married ("R. 8). She even liad a right to 
believe he had divorced her since he was supposed to 
have remarried (R. 7). The plaintiff's former husband 
left her when he was confronted bv her with his former 
wife and children, if this, as counsel states, in his 
behalf, was a good reason for plaintiffV former husband 
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not returning after lie left. Then it is a proper reason 
for her to believe she was not married to him, since 
under the Virginia Law, Va. Statutes, Sec. 5087, hold that 
if one of the parties has a living .spouse at the time of 
the marriage, it is void and no decree is needed to declare 
it void {Fry vs. Fry, 61 App. D. C. 232) and the same 
is true of Sec. 29, Title 14, of the District of Columbia 
statutes. Counsel for the appellant, by his argument, 
expects the Court to place the burden upon the appellee 
to prove that her former husband was dead at the time 
of their marriage, June 18, 1918, instead of sustaining 
the burden of proof of the appellant’s allegation in his 
cross bill, that she had a living husband at the time they 
were married. Tlijjc appellee denied the allegation in her 
answer (R*.'-6>,',tbus leaving the issue to strict proof. 
TTas the appellant sustained this burden? The lower 
Court found that he did not and dismissed the cross bill 
(K. 11). 

Counsel stresses the fact that the plaintiff did not 
go out looking for her alleged husband. There was no 
reason for her to do so since she was informed by his 
alleged former wife, who was mourning his death, that 
he was dead. 


Conclusion 

Tn conclusion, this Court will find from the record that 
the defendant only resorted to this mode of defense after 
he had gotten tired of his wife after twenty years living 
with her. Therefore, T respectfully submit that the 
decree of the lower Court should be aiTirmed with cost 
and attorney fees. 

ERNEST C. DICKSON, 
Attorney for Appellee, 
903 You St., N. W., 
Washington, D. C. 
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